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How We Hire Well, and Protect Ourselves from Local Labor Laws

By Thomas J. Nevins, Founder and President of TMT Inc.

1} If you run a newspaper ad in
Japan, or work with a search firm
that’s using advertising, unlike
ten years ago, you should proba-
bly attract a number of appli-
cants. If they are a part of the
tens of thousands who are being
encouraged to leave their firms
through kata tataki {'shoulder
tapping’), you may be dealing
with an eager candidate, but one
who has not had to make a differ-
ence for years. {It is astounding
how long this phenomenon still
does last, managers with so little
achieved, for so many years.).

2} What can you do to even
the odds that the person you are
considering hiring is a productive,
results-oriented executive who
can think on his own, pick up the
phone and make a cold call, or
hustle about town setting up your
office, and hiring people better
than himself? (Please allow the
male reference, for the chance of
finding females at high executive
levels in most industries in Japan
15 still remote.),

MISPLACED CULTURAL SENSITIVITY
DOESN'T BRING IN SALES

3} Be as direct as you would be
with any American, Frenchman,
New Zealander, or Pakistani, and
make it crystal clear what it is
you want, and don’t want. Put
aside the hesitancy, the indirect-
ness, traditional deference, the
‘walking on eggshells’ that have
always opaquely enshrouded fo-
reigners’ relationships with Japa-
nese,

4} Richard Chamberlain, in the
popular Shogun television movie
that ran years ago in the US,
learned to be culturally sensitive
through James Clavell’s eyes,
But now it is your new recruit’s
neck on the line. As is your own
job at stake, if this investment in
Japan fails. Better to be frank
and honest with the candidate

from the start.

5) This doesn’t mean we are
rude, or at all arrogant in the
midst of a somewhat humbled
Japanese economy and people.
It simply means that we are ap-
propriate to the task before us.
It also means you can set the
same standards you are used to.
It means that the traditional tol-
erance of because this is Ja-
par’, or ‘in Japan it’s not done
that way’ is lower, and is not an
acceptable excuse or explana-
tion.

FOREIGN INVESTMENTS LEFT
ALONE TO THE LOCAL PRESIDENT
USUALLY NEVER TAKE OFF

6) Remember that a Japanese
executive, unlike so many from
other countries, usually wants
to work until he drops. If you
hire a 40-year-old in the senior
position, and he is largely left
alone, what are the chances he
will hire people better than him-
self? It is more difficult for Ja-
panese to manage someone ol-
der than themselves. The gram-
mar and honorifics of the very
speech that is used day in and
day out varies by age and/or
ranking. Sc older is difficult for
a younger manager, vet with the
aging population, the market is
a clutter with older folks.

Younger works for our 40
year old manager, but the inse-
cure executive may go out of his
way to hire those much youn-
ger, and he’ll make sure their
English is not too good. The in-
secure executive wants to be the
only interface with the home of-
fice. (These days I've noticed
some non-Japanese, expat exe-
cutives with excellent Japanese
and English, who also tend to
keep Japanese who are fluent in
English out of the line of compe-
tition.).

7) What is the ideal age for

the person starting up an orga-
nization, or in charge of a large
division that should grow? 1
would say 50 to early or even mid -
50s, providing you find one of the
young-at-heart, flexible, sparkle-
in-the-eye, energetic types. Make
it clear that retirement age is (the
still predominant) 60, but could
possibly be extended up to 65
maximum, providing the execu-
tive builds up an organizational
pyramid with a successor or two
who are 5 to 10 years younger.

In turn there should be bench
strength and multiple successors
a further 5 to 10 years down the
age ladder, and on below that. I
always wondered if IBM Japan'’s
practice of picking presidents in
their mid 40’s, with an eye to kee-
ping them on fifteen years was
the best way for them to go. [ re-
call at one point IBM had over
26,000 employees just in Japan,
Even if it did work well there, in a
labor market where the average
employee age is getting into the
early 40s, if you're starting out,
you need to be able to harness
and properly direct that ‘gray and
balding’ power.

8) Let’s look more closely at
some of the things we can do to
get the older ones and the youn-
ger ones back in the saddie. They
may have been sleepy-headed
with glazed eyes for years, but
now theyre all you've got! Watch
out for the very young ones, too.
They can be the worst of all.
There are over ten million unmar-
ried ‘parasite singles’ aged 20-34,
living in their parents’ homes.
The assets and affluence of their
parents, and the fact that Asian
parents tend to set their children—
up with houses, cars, and finan-
cial support beyond marriage, has
resulted in an entire tribe of
young folk who find it hard to dig
into anything. Fire in the belly,
gumption, guts and drive can be
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FROM THE EDITORS

THREE YEARS,
AND COUNTING

This month marks our third
anniversary. QOur thanks to those
subscribers who have been with us
and supported our unique mission
over some or all of the time since
our first issue appeared in Septem-
ber, 1897,

Our editorial approach has =

always been to address the con-
cerns of subscribers through. fact-
based, detailed discussions with our

tnterview subjects and sources. -

These subjects are Japanese and
non-Japanese executives alike who
know what's going on simply be-
cause they are focused on Japan
business opportunities everyday.

So we hope you understand
by now, that our geal is not to deliver
news. News is a commodity. A
growing number of organizations
provide news for free or for a moder-
ate fee with the support of advertis-
ers. These groups pick up company
news releases and governmental
announcements. Although they
monitor the news, they rarely seek it
out. When they write about it, it's
50-50 whether they really under-
stand the topic they're addressing.

Nor can you be sure if they really
asked the right questions (or any

guesticns at allf).

Our approach is different.
There was a time not many years
ago when you could be sure of get-
ting 95 percent of the Japan news
and market information you needed
by keeping track of the activities of
about thirty top Japanese corpora-
tions, ten or twelve leading financial
institutions, and the Japanese cen-
tral government ministry that over-
sees your industry.

But as is said so often, Ja-
pan is changing. No longer can you
rely only on Dow Jones, FT, Nikkei,
your favorite online tech news
source, and the transiations of Japa-
nese trade publications to get by.
No longer is it just new product and

merger announcements about which.

you need to.heaf. Now ihformation
and analysis of changing- business
models, market entrants, start-up

‘companies: and venture - capital,

structural - economic changes,
multi-company ‘alliances, and cus-
tomer preferences is essential as
well.

Our mission is to provide

insight and analysis. To uncover
innovative Japan business prac-
tices and strategies that fall below
the radar of mainstream business
media. To expose you to Japan
specialists "'who are tops_.in their
field. - To tell you the ‘how. as well

‘as‘the ‘what'. - And to: do'it:all i in"an

interesting and concisé way.
“Many realize: that. if's. the
mcreasmg number of forelgn com-

- panies -active in Japan-who are ini-.

tiating change, yet we'think the
mainstream media doesn't provide
as much depth as they should.
While we hope we're ser-
ving you well, and leading compa-
nies are increasingly warming to
our concept, we know we can al-
ways do better. That's where you
come in. Having no advertisers
means . subscribers pay 100 per-
cent of the freight. -
us what you're interested in rea-

- ding and learning more about. Un-

like . much- of .the advertiser-
supported media, .-we - actually
cover fopics because subscribers

request us to. And we actually try
“to speak . with. subscribers- on-a
- But- how . can we.

regular basis..
help -you unless. you tell us what
youneed?

: Three years ago nobody
had heard of Ripplewood or Hikari

-Tsushin. Nobody could anticipate

the bankruptcies of Long-Term
Credit Bank, Yamaichi Securities,
or Toshoku. Softbank was prima-
rity a technology publishing firm.
Japanese women didn't start inter-
net businesses. Tokyo wouldn't
have dared to impose its owh mu-
nicipal bank tax. DoCoMo was just
one of several mobile phone com-
petitors. :
' The questlon isn’t whether
Japan is changing.. It's how, and
how fast. That's what we try to
help you understand. . We hope

-you'll help us to serve you better

How We Hire Well,

and Protect...
(Continued)

So please tell

lacking to the surprise and cha-
grin of the Westerner who was
tossed out of the nest even if his
or her parents were extremely af-
fluent.

How CAN WE GET EMPLOYMENT
CONTRACTS, RULES OF EMPLOY-
MENT, AND PAY PRACTICES TO CON-
TRIBUTE TO SUCCESS?

9) So what can we do to protect
ourselves from this labor force,
and Japan’s protective labor prac-
tices?

A) Japanese labor laws in
terms of the statutes are not such
a problem. Article 20 of the La-
bor Standards Law (LSL) says
that you can fire someone with
thirty days notice or thirty days
pay, even if there is no cause.
The problem arises when it comes
to inconsistent interpretations of
what is abuse of this right of dis-
missal. If a termination goes to
court, a judge rarely writes a de-
cision. Instead the parties are
brought back even for years, until
the company is willing to pay a
high settlement to end the pro-
cess.

B) Although the most common
probationary period is three
months, I have always recom-
mended that our clients have a
no-exception, six-month proba-
tionary period. If someone is
afraid to join because of this,
we’re lucky that we've screened
out a potential problermn employee
in advance. Unfortunately courts
will not categorically back up an
employer even if the termination
takes place well within the proba-
tionary period.

C) If the probationary period is
further backed up by a term con-
tract with specific dates, an em-
ployer’s legal position is strong
when that term contract is not
renewed. However, the probiem
with hiring someone on such a

Continued on Page 7
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term contract is that you are pret-
ty much stuck with that person,
or with shouldering the salary
costs until the term expires. Thus
to hire an executive on a one year
contract can be expensive should
you realize you made a mistake
after three or four months.

D) In Japan, predominant in-
dustry practice is to pay five or six
months bonus’, about half each,
twice a year, usually around mid-
June and mid-December. Mem-
bers of the Board of Directors, or
torishimariyaku, are an exception
to this, as such Donus’is nota
tax-deductible expense when paid
to such Directors. Therefore each
month Directors have annual in-
come divided by twelve, instead of
by the seventeen or eighteen that
is used on other employees. In
Japanese, and also the majority of
foreign companies, this five or six
months of bonus is paid based on
individual and corporate perform-
ance. In virtually all Japanese
firms, offer letters and employ-
ment contracts indicate only a
monthly salary. They do not to
refer to the bonus’. There is no
annualized income figure given.

TYPICAL AND PROPER APPLICATION
OF JAPANESE SUMMER AND WINTER
Bonus SHOULD BE KEPT, NOT
GIVEN-UP

E) As the Japanese economy
slowed, the traditional five or six
months bonus often became four
or three months. At the same
time, to shelter themselves from
this, self-serving managers in
some foreign firms and large Ja-
panese companies came up with a
concept of nenposet, or annualized
income. Essentially the summer
and winter bonus was added in
and the total divided by 12. This
is supposed to be modern, per-
formance based pay, where a ma-
nager signs for his salary level
each year based on his results. In

reality this pay level is rarely re-
duced, and if it is, the managers
often don’t accept and don't
sign. If further pressed, they
threaten to call the very busy,
rather newly-established Mana-
ger’s Union’, or threaten to con-
test the pay reduction iri court.
At that point the company usu-
ally backs off. Nenposei has not
solved the lack of performance
problem. If anything, it has
taken the traditional pay-for-
performance summer and win-
ter bonus element cut of Japa-
nese compensation.

F) The vast majority of Japa-
nese and foreign firms and em-
ployees still use the traditional
summer and winter bonus. I
recommend you hire all but Di-
rector/ torishimariyaku with five
or preferably six months bonus.
Your offer letter should give a
firm monthly salary figure, but
only a targeted’ annual income
figure because of the perform-
ance range on the bonus, which
is 6 months in ‘principle’. This
means right out of the starting
blocks you have 33 percent of
pay subject to performance, or
even non-payment possible in
extreme cases ( 6+18= 33 per-
cent),

WITH STRATEGICALLY SMART OF-
FER LETTERS, POLICIES, AND
FLEXIBLE SALARY SYSTEM, YOU
CAN SOLVE PERFORMANCE PROB-
LEMS WITHOUT OUTRIGHT TERMI-
NATIONS

G) Your employment contract

- should be upfront and honest,

designed to scare away people
who lack confidence and have
not done a good job in the past.
You should have and talk about
a flexible salary system that al-
lows for pay adjustments. At
the interview, a candidate may
indicate uneasiness because of
foreign firms’ tendency to quick-

ly fire people. Your answer could
be “I don’t know that we would
fire you, but certainly it would be
difficult to continue paying you at
this salary level if you were not
earning your keep, and doing
what we need you to do.” {In fact
TMT has consulted on the de-
hiring of over 30,000 Japanese,
but we have never fired anyone
and have always secured their
resignation.).

H) Also make sure you have
strategically sound Rules of Em-
ployment (ROE), which are legally
required in Japan and must be
submitted to the Labor Standards
Office (LSO). They should clearly
indicate that you can adjust em-
ployees pay levels for performance
and contribution reasons. Make
sure your only ROE language is
not the typical clause that limits
you to the LSL-specified pay cut
penalty of one-half days pay, or
maximum 10% reduction of pay
during the applicable pay period.

But guess what? Japan never
seems to be that easy! Please
keep in mind that there will be
hundreds of (in fact virtually all)
experts, attorneys, and other pro-
fessionals who will tell you, “you
can't reduce people'’s pay unless
they agree”, or “there can be no
negative change once people have
such an entitlement”, or “ the un-
ion has to agree”,

Over the last 22 years since es-
tablishing TMT, if [ and my cli-
ents could not have done better
than that, many of those clients
would not still be in Japan today.
Or they would be a fraction of
their current size.

Thomas J. Nevins is President of TMT
Inc., a human resources consulfing
and executive search firm in Tokyo
{Tel (03) 3261-6471). He is the author
of Japan Times books “Taking Charge
in Japan” and “Labor Pains and the
Guaijin Boss”. His views are his own.
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